IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT BOSUM RHO, M D. : CIVIL ACTI ON
V. :

VANGUARD OB/ GYN ASSCClI ATES, P.C. :
and MEDPARTNERS/ MULLI KI' N, | NC. : NO 98-1673

VEMORANDUM AND ORDER

HUTTON, J. April 15, 1999

Presently before the Court are the Mtion for Parti al
Summary Judgnent by Defendants, Vanguard Cb/ Gyn Associates, P.C
(“Vanguard”) and MedPartners/MilliKkin, I nc. (“MedPartners”)
(collectively, the “Defendants”) (Docket No. 6), the Response
thereto by Plaintiff, Robert Bosun Rho, MD. (“Dr. Rho” or
“Plaintiff”) (Docket No. 10), Defendants’ Reply Brief (Docket No.
14), and the Plaintiff’s Sur-Reply (Docket No. 19). For the
reasons stated bel ow, the Defendants’ Mdttion for Partial Summary

Judgnent i s GRANTED.

| . BACKGROUND

Taken in the |ight nost favorable to the nonnovi ng party,
the facts are as follows. Plaintiff, Robert Bosun Rho, MD.
(“Rho”) is a nedical doctor who practices obstetrics/gynecol ogy.
Def endant Vanguard OB/ GYN Associates, PC (“Vanguard”) is a

Pennsyl vani a professional corporation with a principal place of
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busi ness at One Bala Plaza Suite 429, Bala Cynwd, Pennsylvania
19004. Defendant MedPartners/Millikin, Inc. (“MedPartners”) is a
Del aware corporation with a principal place of business at One Bal a
Pl aza Suite 429, Bala Cynwyd, Pennsylvania 19004.

In August 1996, Dr. Rho contacted Vanguard seeking
enpl oynent as an obstetrician/ gynecol ogist. (Rho dep. at 20-21.)
That sane nonth, Dr. Rho interviewed wwth M chael Goss, MD. (“Dr.
G oss”), the Medical Director and representative of Vanguard and
Stephanie Gaff (“Gaff”), t he MedPar t ners Credentialing
Coordi nator. Dr. Rho asserts that he was led to believe that he
was bei ng hired by MedPartners, not Vanguard. The correspondences
he received fromGaff were on MedPartners |letterhead. (Rho dep.
at 45.) Dr. Goss told himthat MedPartners woul d be his enpl oyer.
(Gross dep. at 23.)

On Septenber 10, 1996, Dr. Rho signed an enploynent
agreenent w th Vanguard, under which he was to commence enpl oynent
on Septenber 16, 1996. (Physician Enpl oynent Agreenent, the
“Enpl oynent Agreenent.”) As explained in Plaintiff’s Enpl oynent
Agreenment w th Vanguard, MedPartners provided various business,
managenent and operational support to Vanguard, and was Vanguard’s
designee for all billing and collection services. (Enploynent
Agreenent § 2.10.)

On Septenber 14, 1996, Dr. Rho received a letter fromthe

Pennsyl vani a Bureau of Professional and Cccupational Affairs dated
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Septenber 6, 1996, notifying himthat his nedical |icense was being
suspended for ten days starting on Novenber 22, 1996, due to his
failure to pay an energency surcharge to the Pennsylvania
Catastrophic Loss Fund (“CAT Fund”) of $5, 288.00. In a letter
dat ed Septenber 14, 1996, Dr. Rho inforned Dr. G oss of the problem
he was having with the CAT Fund and t he suspension. Dr. Goss then
told Dr. Rho that “MedPartners would be able to give Dr. Rho a | oan
to pay back to be able to pay the surcharge that was due, so that
we coul d avoid having the suspension.” (G aff dep. at 41.)

On Cctober 2, 1996, Dr. Goss notified Dr. Rho that his
enpl oynent was being termnated. (Rho dep. at 30.) |In an Oder
dated Decenber 17, 1996, the Pennsylvania Departnent of State
Before the State Board of Medicine reduced Dr. RhO’'s suspension
fromten to five days and stayed the five-day suspension. (O der
dated Dec. 17, 1996, by Charles J. Bannon, M D., Chairman.)

On March 30, 1998, Dr. Rho filed a conplaint against
Vanguard and MedPartners all egi ng breach of an enpl oynent contract
as well as other non-contractual clains based on Pennsylvania
comon | aw. The Defendants filed an Answer to Conpl aint on June 8,
1998. On February 22, 1999, the Defendants filed the instant
nmotion for partial summary judgnment regardi ng Counts | through V of
t he conpl ai nt. On March 18, 1999, the Plaintiff filed a Legal
Menorandum in Cpposition to Defendants’ Motion. The Defendants

filed a Reply Brief on March 24, 1999. On March 19, 1999,
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however, the Plaintiff filed a First Anmended Conpl ai nt, whi ch added
an additional claimfor intentional interference with contractual
advant age agai nst MedPartners (Count WVI). Because the First
Amended Conpl ai nt has no rel evance to the instant notion, the court

now consi ders Defendants’ notion for partial summary judgnent.

I'1. SUMVARY JUDGVENT STANDARD

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986).

When deciding a notion for summary judgnment, a court rmnust

draw all reasonable inferences in the |ight nost favorable to the
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nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d G r. 1992). Moreover, a court may not consi der
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outweighs that of its opponent. See id. Nonetheless,
a party opposi ng summary judgnent nmust do nore than rest upon nere

al |l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

In their notion, Defendants nove the Court for an O der
for partial summary judgnment, granting themsunmary judgnent on t he
following clainms: (1) Plaintiff’s breach of contract cl ai magai nst
MedPartners, as pled in Count | of the Conplaint; (2) Plaintiff’s
cl ai m agai nst both Defendants for fraud in the i nducenent, as pled
in Count Il of the Complaint; (3) Plaintiff's claimagainst both
Def endants for negligent m srepresentation, as pledin Count |11l of
the Conplaint; (4) Plaintiff’s claim against both Defendants for
prom ssory estoppel, as pled in Count 1V of the Conplaint; and (5)
Plaintiff’s clai mfor breach of the covenant of good faith and fair
dealing, as pled in Count V of the Conplaint. The Court considers

each of Plaintiff’'s clainms in turn.

A. Breach of Contract (Counts 1)

In Count | of the conplaint, the Plaintiff asserts a
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breach of contract claim against Vanguard and MedPart ners. The
basis of this claimis the Physician Enpl oynent Agreenent entered
into on Septenber 10, 1996, between the Plaintiff and Vanguard.
Plaintiff contends that although MedPartners is not naned as a
party to the agreenent, MedPartners and Vanguard are a single
enpl oyer and an integrated enterprise. The Plaintiff concludes,
therefore, that MedPartners, as well as Vanguard, is |iable under
the agreenent. The Plaintiff concedes, however, that no binding
authority exists to support this contention.

In the present notion, the Defendants contend that
summary judgnent is proper on the breach of contract clai magainst
MedPartners because (1) MedPartners was not a party to the
enpl oynent agreenent with Dr. Rho and (2) the specific terns of the
agreenent precludes the Plaintiff from seeking recovery from
MedPartners. (Defs.” Mot. at 4.) This Court nust agree.

In order to prove a breach of contract under Pennsyl vani a
law, a plaintiff nust show (1) the existence of a valid and
bi nding contract to which the plaintiff and defendants were
parties; (2) the contract’s essential terns; (3) that plaintiff
conplied with the contract’s terns; (4) that the defendant breached
a duty inposed by the contract; and (5) damages resulting fromthe

breach. See GQundlach v. Reinstein, 924 F. Supp. 684, 688 (E. D. Pa.

1996) (listing elenents required in breach of contract case between

uni versity and student), aff’d without op., 114 F. 3d 1172 (3d Cir.
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1997).

Page one (1) of the agreenent defines Dr. Rho as the
“Enpl oyee” and Vanguard as the “Enployer.” Section 2.10 of the
agr eenent explains the relationship between Vanguard and
MedPartners, and provides in full that:

Rel ati onship with MedPart ners: Enpl oyee acknow edges t hat
Enmpl oyer has contracted wth MedPartners for the
provision of certain services in connection with the
busi ness, managenent and operations of the Practice and
that MedPartners is Enployer’s designee for all billing
and collection services. Simul taneously wth the
execution of this Agreenent, Enpl oyee executes the Power
of Attorney attached hereto as Exhibit D and made a part
hereof. |f any provisions of Exhibit Dconflict with any
ot her provisions of the Agreenent, the provisions of
Exhibit D shall control. Enployee agrees that he or she
will cooperate with Enmployer in the performance of
Enpl oyer’ s obligations to MedPartners. However, Enpl oyee
and Enpl oyer agrees that Enployer is solely responsible
t o Enpl oyee for the performance of Enpl oyer’s obligations
under this Agreement, including, but not limted to, the
paynment of conpensation to Enployee, and Enployee
acknow edges and agrees to | ook solely to Enpl oyer for
t he performance of such obligations.

(Physi ci an Enpl oynent Agreenent 8§ 2.10.) Under the plain |anguage
of the contract, MedPartners is not a party to the agreenent
Thus, Plaintiff fails to establish as a matter of law the first
essential elenent of a claimfor breach of contract.

The Plaintiff's reliance on NLRB v. Browning-Ferris

| ndus., 691 F.2d 1117 (3d Cr. 1982) is msguided. |In Browning
Ferris, the sole issue on appeal was whether Browning Ferris
| ndustries of Pennsylvania, Inc. (“BFI”) was a "joint enployer”

within the nmeaning of the National Labor Relations Act (“NLRA").



See Browning-Ferris, 691 F.2d at 1119. The Court explained at

| ength the conceptual differences between a “single enployer” and
a “joint enployer” in a case arising under the NLRA. See id. at
1122- 23. The single enployer and joint enployer tests, as

characterized in Browning-Ferris, have often been applied to

enpl oynent discrimnation actions. See, e.qg., Swtalski v. Local

Union No.3 of Int’'l Assoc. of Bridge Structural and O nanental

| ronworkers, 881 F. Supp. 205, 207-08 (WD. Pa. 1995) (ADA case);

Doe v. Wlliam Sapiro, Esq., P.C., 852 F. Supp. 1246, 1249 (E. D

Pa. 1994) (ADA case); Shepherdson v. Local Union No. 401 of Int’|

Assoc. of Bridge Structural and Onanental Ironworkers, 823 F.

Supp. 1245, 1250 (E.D. Pa. 1993). The analysis set forth in

Browni ng-Ferris, however, has never been applied to breach of

contract clains.

Moreover, the Plaintiff agreed by contract to | ook only
to Vanguard for performance of the contractual obligations, and
expressly agreed not to |ook to MedPartners. The | anguage in
section 2.10 expresses the parties’ clear intent that MedPartners
not be liable to Plaintiff for any claim arising under the
contract. Further support for MedPartners’ position cones fromthe
integration clause in section 6.05 of the agreenent, which states
in full that:

Entire Agreenent. This Agreenent constitutes the entire
agreenent between the parties hereto and supersedes any

and all other agreenents, whether oral or witten, with
respect to the subject matter contained herein.
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(Physi ci an Enpl oynent Agreenment 8§ 6.05.) Accordingly, sunmary
j udgnment should be granted in MedPartners’ favor on Plaintiff’s

breach of contract claim

B. Fraud in the |Inducenent (Count I1)

In Count |1, the Plaintiff alleges a claimagainst both
Vanguard and MedPartners for fraud in the inducenent. The
Plaintiff contends that Dr. Gross, Vanguard’s Medical Director, and
Stephanie Gaff, MedPartners’ Credentialing Coordinator, assured
himthat his “problens” with the CAT Fund would not interfere with
his enploynent wth Vanguard. (PI.”s Conpl. 919 21-24, 29.)
Plaintiff clainms that in reliance on those all eged assurances by
Dr. Goss and Gaff, he accepted enploynent with Vanguard and
turned down an offer of enploynment with a Dr. Jean La Mothe. (ld.
19 21-24, 29, and Ex.Cto Conpl.) 1In their notion, the Defendants
rai se essentially two i ssues. First, the Defendants claimthat Dr.
Rho cannot establish that he had any loss as a result of the
al | eged fraudul ent i nducenent. Second, the Def endants contend that
the Plaintiff cannot establish that any reliance by him on the
Def endants’ al |l eged verbal representati ons was reasonabl e. Because
the Court finds that the Plaintiff cannot establish reasonable
reliance on the Defendants’ al |l eged assurances, this Court need not
consi der Defendants’ first argunent.

Several courts have addressed the issue of what
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constitutes a "reasonabl e reliance" when parties enter into a final
contract which contains an integration clause which negates all

previ ous negoti ated agreenents. In One-O One Enterprises, Inc. v.

Caruso, 848 F.2d 1283, 1287 (D.C. Cr. 1988), the court held that
integration clauses which stated that the Final Agreenent
"supersede[d] any and all previous understandi ngs and agreenents"
was valid, unless the plaintiff successfully alleged that he was
fraudul ently induced into signing the contract. However, "a party
with the capacity and opportunity to read a witten contract, [who
has] execute[d] it, not under any energency, and whose signature
was not obtained by trick or artifice" cannot attenpt to i nvalidate
the witten contract, or plead fraud in the inducenent. 1d.,

quoti ng, Managenent Assistance, Inc. v. Conputer D nensions, Inc.,

546 F. Supp. 666, 671-72 (N.D. Ga. 1982), aff'd mem sub nom,

Conputer Dinensions, lInc. v. Basic Four, 747 F.2d 708 (1lith

Cir.1984).
In this case, section 4.02 of the agreenent provides in
pertinent part that:

Term nati on. Notw t hstanding Section 4.01, this
Agreenment may be term nated early:

... (b) I'mediately upon notice from Enpl oyer, upon the
pl acing or inposing of any restrictions or limtations
upon Enpl oyee by any governnmental authority or private
body having jurisdiction over Enployee so that (I)
Enpl oyee cannot engage fully in the professional nedical
service for which Enpl oyee was enpl oyed or (ii) Enployer
cannot obtain reinbursenent or otherw se be conpensat ed
for Enpl oyee’s services;
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(Physi ci an Enpl oynent Agreenent 8§ 4.02.) Thus, pursuant to the
unanbi guous | anguage of the contract, a suspension of Dr. Rho's
medi cal |icense, which by definition would render him unable to
“engage fully in the professional nedical service for which [he]
was enployed,” would constitute grounds for his inmmediate
termnation. As a nedical doctor, Dr. Rho had the capacity to read
and understand the agreenent. Furthernore, Dr. Rho does not all ege
that he signed the agreenent under any energency, or that his
signature was obtained by trick or artifice. In view of this
| anguage and the integration clause in section 6.05 quoted
previously, any reliance by Dr. Rho on Dr. Goss's or Gaff’s
al l eged *“assurances” would be unreasonable as a matter of |aw

Accordingly, the Court grants the notions for summary judgnent on

Count 1l for both parties.
C. Negligent M srepresentation (Count 111)
In Count 111, the Plaintiff alleges a clai magainst both

Vanguard and MedPartners for negligent m srepresentation, based
agai n on the m srepresentation and assurances al |l egedly nade to him
by Dr. Goss and G aff. |In their notion, the Defendants raise two
i ssues regarding this cause of action. First, the Defendants
contend that the Ilanguage in sections 4.02 and 6.05 bars
Plaintiff’s negligent msrepresentation claim Second, the
Def endants allege that the “econom c |oss doctrine” precludes a

plaintiff fromrecovering econonm c | osses. Again, the Court finds
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t he Defendants’ argunent regarding the |anguage in sections 4.02
and 6.05 persuasive, thus it need not consider the Defendants’
ot her argunent.

The el enent s whi ch negl i gent and f raudul ent
m srepresentati on have in common are false information, justifiable

reliance, causation, and pecuniary |loss. See Browne v. Mxfield,

663 F. Supp. 1193, 1202 (E.D. Pa. 1987) (applying Pennsylvania
I aw) . For the reasons stated above, the Court finds that the
| anguage in sections 4.02 and 6.05 bars Plaintiff’s claim for
negligent m srepresentation against both Defendants. See supra

Part I|1.B.

D. Prom ssory Estoppel and Detrinental Reliance (Count |V)

In Count 1V, the Plaintiff asserts a claimof prom ssory
estoppel and detrinmental reliance, again based on the allegedly
fal se assurances by Dr. G oss and G aff nmentioned previously. In
their notion, the Defendants raise just one issue regarding this
cause of action. The Defendants claimthat since an enforceable
contract exists in this case, prom ssory estoppel does not apply.
This Court nust agree.

“Promi ssory estoppel is an equitable renedy to be
i npl emented only when there is no contract; it is not designed to
protect parties who do not adequately nenorialize their contracts

inwiting.” lverson Baking Co., Inc. v. Weston Foods, Ltd., 874

F. Supp. 96, (E.D. Pa. Jan. 25, 1995). Because prom ssory est oppel
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IS a quasi-contract equitable renedy, it is "invoked in situations
where the formal requirenents of contract formation have not been
satisfied and where justice would be served by enforcing a

prom se. " Carlson v. Arnot-QOgden Menorial Hosp., 918 F.2d 411

416 (3d Cir.1990). Therefore, when the parties have forned an
enforceabl e contract, "relief under a prom ssory estoppel claimis
unwarranted." 1d.

In this case, an enforceabl e contract exists between the
Plaintiff and Vanguard. |Indeed, as this Court has already noted,
the contract not only provided the terns under whi ch Vanguard coul d
or could not termnate Plaintiff’s enploynent, but al so contained
a provision that states that the Plaintiff would ook only to
Vanguard for performance of its obligations under the contract.
Furthernore, the contract contained in section 6.05 an integration
clause, which bars the Plaintiff’s attenpt to circunvent the
termnation provisions in section 4.02(b) of the agreenent.
Accordingly, summary judgnent is appropriate for the prom ssory

est oppel cl ai ns agai nst both Def endants.

E. Good Faith and Fair Dealing (Count V)

In Count V, the Plaintiff asserts a claimfor breach of
the covenant of good faith and fair dealing, again based on the
allegedly false assurances by Dr. Goss and Gaff nentioned
previously. In their notion, the Defendants raise just one issue

regarding this cause of action. The Defendants claim that the
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exi stence of an enforceable contract in this case renders the
Plaintiff’s claimfor breach of the covenant of good faith and fair
deal i ng inapplicable. The Court agrees with the Defendants’
argunent as it relates to Vanguard; nonethel ess, summary judgnent
is warranted agai nst MedPartners for other reasons.

The duty to act in good faith and deal fairly arises from

the parties’ contractual relationship. See, e.qg., Engstomyv. John

Nuveen & Co., Inc., 668 F. Supp. 953, 957-58 (E.D. Pa. 1987); see

al so Soners v. Soners, 613 A 2d 1211, 1213 (Pa. Super 1992). “Every

contract inposes upon each party a duty of good faith and fair
dealing in its performance and its enforcenent. Rest at enent
(Second) of Contracts, 8§ 205 (1982). This duty, however, has been

recognized in limted circunstances. See Parkway Garage, Inc. V.

Gty of Philadelphia, 5 F.3d 685, 701 (3d Cir. 1993). |In Parkway,

the Third Grcuit stated that “[u]nder Pennsylvania |aw, every
contract does not inply a duty of good faith.” 1d. The Court
di sm ssed Parkway’s cl ai mfor breach of good faith and fair dealing
because “Parkway could seek relief under an established cause of
action.” |d. The Court noted that the allegati ons concerning the
claimfor breach of good faith were identical to the plaintiff’s
ot her cause of action. 1d. Simlarly, in this case, Dr. Rho has
a viable claimfor breach of contract agai nst Vanguard. Moreover,
t he underlying facts of his claimfor breach of good faith and fair

dealing are identical to his claim for breach of contract.
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Accordingly, Count V of the Plaintiff’'s conplaint is dismssed
agai nst Vanguard.

Conversely, in the context of enploynment contracts,
Pennsyl vani a | aw does not recogni ze a cause of action for breach of
the inplied covenant of good faith and fair dealing, where a valid

contract does not exist. McG enaghan v. St. Denis School, 979 F

Supp. 323, 328 (E.D. Pa. 1997). In the instant action, this Court
has al ready found that an enpl oynent contract did not exist between
the Plaintiff and MedPartners. Accordingly, the Plaintiff’s claim
for breach of the covenant of good faith and fair dealing is
di sm ssed agai nst MedPart ners.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ROBERT BOSUM RHO, M D. : CIVIL ACTI ON
V. :
VANGUARD OB/ GYN ASSCClI ATES, P.C. :
and MEDPARTNERS/ MULLI KI' N, | NC. : NO 98-1673

ORDER

AND NOW this 15th day of April, 1999, upon
consideration of the Mdtion for Partial Summary Judgnent by
Def endants, Vanguard b/ Gyn Associates, P.C ("Vanguard”) and
MedPartners/Mul likin, 1Inc. (“MedPartners”) (collectively, the
“Defendants”) (Docket No. 6), the Response thereto by Plaintiff,
Robert Bosun Rho, MD. (“Dr. Rhno” or “Plaintiff”) (Docket No. 10),
Defendants’ Reply Brief (Docket No. 14), and the Plaintiff’s Sur-
Reply (Docket No. 19), IT IS HEREBY ORDERED t hat the Defendants’
Motion for Partial Summary Judgnment is GRANTED

| T 1S FURTHER ORDERED t hat :

(1) Count | of Plaintiff’s conplaint is DI SM SSED agai nst
MedPar t ner s;

(2) Count Il of Plaintiff’'s conplaint is D SM SSED
agai nst both Vanguard and MedPart ners;

(3) Count IlIl of Plaintiff’s conplaint is DI SM SSED

agai nst both Vanguard and MedPart ners;






(4) Count 1V of Plaintiff’s conplaint is D SM SSED
agai nst both Vanguard and MedPartners; and
(5) Count Vof Plaintiff’s conplaint i s DI SM SSED agai nst

bot h Vanguard and MedPart ners.

BY THE COURT:

HERBERT J. HUTTON, J.



